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QUESTION PRESENTED 


I, Whether the pistd was erroneously admitted into evidence. 
ii, Whether the narcotics were erroneously admitted into evidence. 


Til. Whether the Appellant was unconstitutionally prosecuted and 
sentenced under the Federal Narcotics Statutes. 


IV. Whether the Court erroneously found Appellant guilty of the 
narcotics offenses alleged in the indictment. 


* This case has never been before the Court, under this or 
any other name. 


iSDiC TIONAL STATEMENT | 


On May 25, 1970, Appellant was ness in the United States 
District Court for the District of Columbia by the Honorable Judge 
Gerhard Gesell, sitting without a jury, of illegally porchasing, dis- 
pensing, and distributing heroin (Title 26 U.S.C. §4704 (a)), conceal- 
ing and facilitating the concealment of illegally saported heroin (Title 
21 U.S.C. §174), and Carrying a Dangerous Weapon (Title 22 D.C. 
Code §3204 (1967) ). | 

On July 15, 1970 Appellant was sentenced as follows: three (3) 
to ten (10) years on count one (1) (26 U.S.C. §4704(a)): seven (7) years 
on count two (2) (21 U.S.C. §174): three (3) to ten (10) years on count 
three (3) (22 D.C. Code §3204- CDW after conviction of a felony.) 
Notice of appeal was filed timely on July 16, 1970 and the jurisdiction 
of this Court is properly invoked pursuant to the Rules of Court and 


28 U.S.C. §1291 (1964). 


REFERENCES AND RULINGS 


Appellant refers in this Brief to the written Memorandum 


Opinion of Judge Gesell, filed in the District Court on March 19, 


1970, denying his pre-trial Motion to Suppress Evidence. Such 


references appear in the Brief at the following pages: 18 and 24. 


STATEMENT OF THE CASE 


On March 16, 1970 the Honorable Judge Gerhard Gesell conducted 


a hearing on Appellant's pre-trial Motion to Suppress Evidence. On 


March 19, 1970 Judge Gesell denied Appellant's motion in a written 


Memorandum Opinion. 

On May 25, 1970 Judge Gesell, sitting without a jury, found 
Appellant guilty of all three (3) counts of the indictment. (Count 
one (1) - 26 U.S.C. §4704(a); Count two (2) - 21 U.S.C. §174; Covcnt 
three (3) - 22 D.C. Code §3204). : 

On fuly 13, 1970 sentence was imposed pt reuant to the judgments 


of guilty. 


STATEMENT OF FACTS 


The fact relevant to Appellant's issves on appeal are as follows: 
The government's first witness, bothaat the motion hearing and 
* 

trial, testified that he observed Appellant operating a vehicle with 
damage to one (1) headlight (MTR-5) abovt 7:00 P.M. on December 
14, 1969. He decided to spot check it for the possibility that it was 
stolen. The officer had neither seen nor heard of Appellant prior 
to December 14, 1969 (MTR-6). After Appellant produced a learner's 
permit but not an operator's license (MTR-5) he was arrested for 
"no D.C. permit". Officer Thomas also testified that he advised 
Appellant of his "rights". Appellant was then searched, revealing 
five bullets in the "upper right jacket pocket" (MTR-7§. Officer 
Thomas testified that he asked where the gun was and that Appellant 
stated that it was under the front seat (MTR-7). The gun was recovered 


from under the front seat. 


Thereafter, Officer Hoppert arrived to transport Appellant while 


et 
*Hereinafter, "MTR-" with a page number designates the Motion 
Transcript; '"TTR-" designates the Trial Transcript. 


Statement of Facts Continved 
Officer Thomas drove the car to the precinct. Gurr). After 
reaching the precinct, Appellant was retcrned to Officer ’Thomas' 
custody and Officer Hoppert got into the car Gpersted by Appellant to 
impound it (MUR-16). Officer Hoppert, who knew nothing abovt Appell- 
ant at that point except the circumstances of the ascot (MTR-2]); 
testified that he saw and opened the envelope in the ashtray (TTR-19, 20) 
before moving the car, Officer Hoppert's eesoniton opening the 
envelope was that he scspected narcotics were inside, (M TR-24) but 
that he had no way of knowing cntil he opened it (MTR-22). There were 
thirty-four (34) gelatin capsules in the envelope (TTR-21) containing 
a mixture of heroin (TTR-26). | 

Appellant testified at the motion hearing and gave a substantially 


different account of the arrest and search (MTR-28-31). Appellant 


denied that bellets were recovered‘from his person at the scene of 


the arrest (MTR-29, 31), but then corrected his testimony at trial, 
acknowledging that the bullects were found initially (TTR-47, 49). 
Appellant was consistent, however, in his denial that he told the 
officers where the gen was (MTR-31, TTR-50). | 

At trial Appellant testified that he did tse paicotice for approximat- 
ely one (1) year (TTR-43) at the rate of a "spoon" per day (TTR-53). 
He also testified that he never used narcotics for anything other than 
his personal vse (TTR-44, 45). The government never presented any 
evidence to suggest the contrary. Finally, Appellant testified that he 
did not know where heroin came from other than the persons from who 


he bought it (TTR-44, 45). 


SUMMARY OF THE ARGUMENT 


Appellant contends that his conviction should be reversed 
because: 

I, The pistol was erroneously admitted into evidence. 

tl. The narcotics were arroneously admitted into evidence. 


Ul, Whether the Appellant was unconstitutionally prosecuted and 
sentenced under the Ferdkral Narcotics Statutes. 


IV. Whether the Court erroneously -found Appellant guilty of the 
narcotics offenses alleged in the in#@idtrtient. 


I. 


1. 


2. 


ARGUMENT 


THE PISTOL WAS ERRONEOUSLY ADMITTED INTO EVIDENCE, 
A. The Initial Search And Seizure Of The Bollets Was legal. 
(1) At the outset, Appellant scbmits that the issve of the 
legality of the initial search producing bellets is properly before 
this Court. Appellant's original "Motion To Soo Evidence" 


included "any other tangible evidence seized from the Defendant" 


(in addition to the pistol and the capsules) and Appellant objected 


to the bvllets' being admitted into evidence at trial (TTR-27). 


Although the contentions submitted herein were not articulated 


at the motion hearing or trial, this Covrt = iets ruled, under 


the same circumstances, on the legality of a seizure in the course 
{J 


of a traffic arrest. Furthermore, this Ces and shovld 
notice plain error (Rule 52(b), Fed. R. Crim. Proc. ) for the 


reasons pronounced by the Supreme Covrt in 1936: 
"In exceptional circumstances, especial- 
ly in criminal cases, appellate courts, 
in the public interest, may, of their own 
motion, notice errors to which no exception 
has been taken, if the errors are obvious, 
or if they otherwise seriously affect the 
fairness, integrity, or piblic reputation [2] 
of judicial proceedings." (emphasis added) 


United States vs. Robinson, U.S. Ct. App. #23, 734, decided 


December 3, 1970. 


United States vs. Atkinson, 279 U.S. 157, 160, 56S. Ct. 391, 
$0 L.Ed. 555 (1936) 


-T- 
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° 


3 
4. 
5 
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(2) The legality of the seizure of the bullets in this 

case, therefore, must be evaluated in terms of the Fourth 
Amendment principles which have evolved respecting warrantless 
searches. These are, first, that a constitutionally adequate 
search rray be justified at its initiation by something less than 
probable i Os 

"....in justifying the particular intrusion 

the polic officer must be able to point to 

Specific and articulable facts which, taken 

together with rational inferences from those 

facts, reasonably warrant that intrusion." [4] 
Secondly, "[t]}he scope of the search must be strictly tied to and 
justified by the circumstances which rendered its initiation per- 
missible, tee the present record mrvst be analyzed 
to determine the reasonableness of the officer's justification for 
intruding on Appellant's personal security and of the scope of that 
intrusion. Upon such analysis, Appellant submits that a traffic 
arrest does not justify a fullescale search of the person, and that 
the search of his person here exceed the scope of reasonableness 
assvuming, argvendo, that some searching was justified. In short, ' 


unless the Robinson case is to be abandoned immediately the 


search of Appellant was unconstitutional. 


————— 
Terry v. Ohio, 392 U.S. 1, 88S. Ct. 186°, 20 L.Ed. 2d 889 (1968). 


Terry, supra n. 3, 392 U.S. at 21. 
Ibid, 392 U.S. at 19; Robinson , supra n. lat p. 5. 
Supra, na. 1 8 


7. 


In the present case, Officer Thomas suggested three (3) 
interrelated reasons for stopping the car eperated by Appellant: 
1) the damage to the headlight (MTR-5), 2)a Spot check of permit 
and registration, and 3) the possibility that the car was stolen 
(MTR-6, TTR-5). Beyond this, the officer, 5 had neither met 
nor heard of Appellant previously (MTR-6), had absolvtely no 
basis to suspect that he (or his car) was aomed or dangerous. 
There was nothing uncsval about the time of aay (7:00 P.M.) or 
aboct Appellant's driving (TTR-12, 13) either before or after the 
officers signaled for him to prll over. In fact, Appellant was 
permitted to walk around the back of the car to the passenger side 
to show the registration taped to the sun visor (MTR-5). The 
record does not reflect what either officer was doing during this 
action by Appellant. | 

Thereafter, the officers checked the registration and 
détermined that the car was not stolen (MTR-6), and Appellant 
was advised of his arrest for operating withovt a permit. At this 
point, the officers had all the possible ean (the learner's 
permit) of the offense of “operating withovt a D. C. permit." 
Accordingly, "no further arrest-based search for evidence was 


[7] 


either reasonable or constitvtional™ And, as in Robinson, the 


only conceivable basis for justifying the search of Appellant is 


the protection of the officers. 


Robinson, supra. n-l, at p. 10 
-9- 


8. 


The self-protection of police officers (which Appellant 
recognizes to be a vital societal interest which shorld not be un- 
realistically restricted) is not an undifferentiated right of law 
enforcement officials, once a legitimate contact with a citzen 
has been made, which justifies whatever intrusion on the citizen 
the officer feels justified in making.. Rather, in determining 
whether a particular search and seizure is reasonable, 

"...-it is imperative that the facts be jodged 
against an objective standard: would . the facts 
available to the officer at the moment of the 
seizure or the search “warrant a man of re- 
asonable caution in the belief" that the action 
taken was appropriate?" [8] 

Here, there was no objective fact articulated by the 
officer (Thomas) which led him to think that his Safety or that of 
his companion officer (Brenner) was in danger. Inferrably, 


there was no such fact to which the officer could have pointed. 


Further, it is significant that, at the moment Officer Thomas 
——Smset icer thomas 


Searched Appellant, he (the officer) had already learned that the 


vehicle was not stolen (MTR-6). He therefore had less reason 
to suspect that Appellant was armed than during the minutes 
prior to this negative report (since the possibility of car theft 
was one of Officer Thomas initial reasons (TTR-5) and the car 


was not registered in Appellant's name). Accordingly, the only 


Terry, Supra n. 3, 392 U.S. at 21-22 
-10- 


possible reason for searching Appellant was that the officers 


had formally arrested him for driving withoct a permit and were 


taking him into custody. 

In this connection, Officer Thomas' testimony is very 
revealing abovt a policeman's mation of his authority to search 
after an arrest: 7 


"We usvally doa roctine search, 
complete search before he is placed 

in a police vehicle,cif the officeris . 
going to transport him to the Precinct. 
----I was patting him down before going 
through his pockets. I felt the bullects 
before I even started going ee his 
pockets. " (MTR-12) 


and later: 
",....well, it is procedcre for every 
officer that takes charge of a Defendant 
or prisoner to search him" (MTR-13). 


and further: 


" Most of the time if two (2) officers 
are there, both will search him." (MTR-13) 
{ 


and further: 


That fa credit card] was recovered on the 
initial search. We have to have all, every- 
thing ovt of his pockets" (MTR-13) 


and further: 


“No on the scene we remove everything 
from his pockets. We remove everything 
from the pockets on the scene and search." 
(MTR-17) 


| From this testimony, it is clear that police "procedure" 
calls for searches, as a matter of routine, which far exceed the 
permissible scope of searching justified by the circumstance ofa 
“pere" traffic arrest and which can have practical effects which 


are "fearsome to imagine."' See United States vs. Willie Robin - 
[9] 


son, Jr. 


This Court, in Robinson, qvoted with approwal the ‘ 


following langrage from a law review note: 


"A protective search for weapons should 
be justified by an arrest alone only to the 
extent that the arrest creates a reasonable 
suspicion that the suspect is armed and 
dangerous. The mere arrest for a traffic 
violation would not appear to create such 
a reasonable belief. It follows that if a 
protective search is justified at the time 
of arrest for a traffic violation, it is be- 
cause of circumstances other than the 
arrest" [10] (emphasis added) 


This same text continued: 


"Traffic offenses thus furnish one area 
where searches incident to arrest are 

not avtomatically sanctioned by the fact 

of arrest itself....It is no surprise that 
such a trend has developed in the traffic 
offense context, for the disparity between’ 
offense and nature of search is of course 
greatest where the offense is trifling and 
the search full-blown. " [11] 


9. Supra, n. 1, at 26. 

10. Note, Searches of the Person Incident to Lawful Arrest, 69 Colum. 
L. Rev. 867, at &74 (1969) 

ll, Ibid., p. 874-875 . 


Appellant submits that the search ie prsent case 

was not justified at its initiation because the ce procedure is 
clearly improper in failing to recognize any distinctions in the 
nature or relative seriousness of offenses or circemstances in 
which a lawful arrest can be made. Appellant sctbmits further 
that the record herein shows that there were An facts beyond the 
fact of lawful arrest as a bsis for justifying a pornos The case 
is clearly distinquishable, therefore, from cases such as Brown 
vs. United ee the police officers were found to have 
had probable cause to arrest for robbery; Peo ple v. Thomas a 
where the defendant was stopped at 5:00 R.M, for having no 
taillichts and stated that he had jest gotten out of jail before his 
person was searched; and cases cited in this regard in See 

3. Asscming bet not conceding, argvendo , that the officer 
was justified, after announcing that Appellant was under arrest 
for "no permit", in making some sort of superficial “patdown, " 
for his own protection. Appellant contends that the search of his 
person was unconstitutionally broad in scope; i. e. that the scope 
was not "strictly tied to and justified by" the circerstances per- 


15] | 
mittigg the search to begin. In this connection, Appellant is well 


12. 125 U.S. App. D.C. 43, 365 F. 2d. 976 (1966) © 

13. Ml. 2d 212, 201 N.E. 2a. 413 (1964) | 

14. Supra, a. 1, p. 18, for 25. fa 

15. Supra, a. 5. See also Sibron v. New York and Peters vs. Néw ' 
‘York, 392 U.S. 40 (1967) 


-13- 


aware that Officer Thomas testified that he felt the oullets from 
the outside in the course of a “patdown". (.TTR-14) However, 

it is well within the province of a reviewibg court to consider what 
is likely or unlikely to have actually happened at the time of arrest 


{16} 


and the court is not bound to accept the officer's testimony as 
eae Accordingly, it is reasonable to assume that, in light 
of the officer's testimony that everything had to be removed from 
Appellant's pockets as a matter of routine, the officer was engaged 
in a full-scale search of Appellant at the time the bullets were 
found. Furthermore, the officer: recovered a credit card from 
Appellant during the initial search (MTR-13) (The record does 
not disclose where the card was found or whether it was recover- 
ed before or after the bullets. ) The fact that the credit card was 
seized does establish that Appellant in fact searched more inten- 
sively than this Court ruled permissible in Bee record 
is also unclear as to how long Appellant was searched until the 
bullets were found or what exactly the "patting" consisted of. 

Despite the omissions from the record, Appellant sub- 

mits that the record establishes an intrusion upon his person 


at least as broad or intensive in scope as that found illegal in the 


recent Robinson case. In Robinson, the officer made his arrest 


ee 
16. See Sibron v. New York, 392 U.S. 40, at p. 46, fn. 3 (1967) 
17. United States v. Harris, 321 F. 2d 739 (6th Cir. 1963) 

18. Supra, n. 1 


-14- 


19. 


for "no D.C. perrnit, " advised him of his rights, "and searched 
him immediately in front of me. I noticed in his left coat pocket- 
breast pocket of his coat, a wadded up oe record 
gave no further details about how the actual penne was made or 
| 
how Officer Jencks "noticed" the cigarette package. The record 
here is equally lacking in detail; however, as a matter of common 
sense, it requires at least as great, if not more of an invasion 
of personal privacy to discover and seize five bullets from a 
breast pocket as it does to "notice" and seize a cigarette package 
from a breast pocket. To repeat, unless Willie Robinson, Jr. 


is to be abandoned in immediately, this Court should find the 


seizure of bullets here unreasonable and unconstitutional. 


There is one further basis for questioning the accuracy 
| 


of Officer Thomas’ testimony which in turn affords an alternative 
ground for finding the pistol to have been illegally seized. While 
government counsel was trying to establish unequivocally fat the 
motion hearing) that Appellant allegedly stated that the gun was 
under the front seat only after being advised of his rights (MTR-' 
12, 13), the officer stated. | 

"I think he said, it's under the 

front seat, something like that. 


This was way after I advised him 
of his rights because I hadn't even 


patted him down." 


Supra, n. 1, at 4. 


All the other testimony of Officer ‘Thomas tends: to. 
establish the following order of events: 1) stop of vehicle, 
2) failure to produce permit, 3) formal arrest for no D.C, 
permit, 4) advising of rights, 5) search of Appellant, 6) re- 


covery of bullets, 7) statement by Appellant about gun, 8) re- 


of gun. The above-quoted testimony, on the other hand, tends to 


show that Appellant was not patted down until after the gun was 
recovered from the car, and casts substantial doubt on the -:” 
officers’ account of the order in which the events took place. It 
is entirely possible that, while Officer Thomas was questioning 
Appellant, Officer Brenner recovered the gun from the car and 
that the ppearance of the gun led to the search of Appellant's 
person. If so, then the gun would be illegally seized as the 
result of a warrantless search without probable cause because: 
“There is a common thread running 
through all the cases uphdlding searches 
without a warrant. The searcher must 
have in mind some reasonably specific 
thing he is looking for and reasonable 
grounds to beliéve it is in the place being 
searched." (Citations omitted) [20] 
B. The Search And Seizure Of The Pistol Was The Fruit 
Of And Therefore Tainted By ‘he Illegality Of The Seizure Of The 


Bullets. 


20. United States vs. One 1963 Cadillac Hardtop, 224 F. Supp. 210 
(D.C.) B.D. Wisc., 1963 


-16- 


Once the initial illegality of the seizure of the bullets is 
established, it follows that the recovery of the pistol was the fruit 
of the initial illegality and thereby equally inadmisible in evidence. = 
The record reflects that both Officer Thomas areas TIR-8) and 
Officer Brenner (TTR-60) claimed that Appellant was asked, after the 

bullets had been found, where the gun was. There would obviously 
have been no questioning by the officers about a non if no bullets had 
been recovered. Accordingly, the seizure of the gun was tainted by the 
initial illegality of the seizure of ry iaae: and the gun should not 

22 


have been admitted into evidence. In a state case, strikingly 


similar to the present case, where the court found a search into the 


pocket of a person stopped for driving with defective taillights to be 


unreasonable, the court stated: 


“Any admissions thereafter made by the 
defendant with respect to these marijuana 
weed fragments were the product of this 
unconstitutional search and were likewise 
inadmissible." [23] 


21. Wong Sun vs. United States, 371 U.S. 471 (1962); 
Hair vs. United States, 10 U.S. App. D.C. 153, 289 F. 2d 894 
(1961). Seealso 
Bynum vs. United States, 104 U.S. App. D.C. 368, 262 F. 2d 465 
(1958). 

22. Id. 

23. Barnes vs. State, 25 Wis. 2d 116, 130 N.W. 2d 264 (1964) 


-l7- 


Il. THE NARCOTICS WERE.ERRONEOUSLY ADMITTED INTO 
EVIDENCE, 


A. The Trial Court Erroneously Ruled That The Narcotics 
Were In Plain Sight And Therefore Legally Seized. 


Appellant contended in the trial court that the narcotics were 
illegally seized since Officer Hoppert had no probable cause to search 
the envelope in which the narcotics were found. (MTR-33, 38, 39) 
Appellant renews that contention here and svbmits that the trial court 
erroneously denied his Motion to Suppress, as to the narcotics, on 
the basis of the ''plain sight" doctrine. The court relied in its written 

[25] [26]. 
Opinion, Harris vs. United Statesand Cooper vs. California. First, 
it should be noted that Cooper is not really a "plain sight" case at all, 
the issve there being whether a warrantless search of an auto a week 


after arrest was reasonable. Second, the trial cwurt was in error 


about a crucial fact when it stated in its written opinion that the officer 


"discovered the open envelope containing narcotics in plain view" 
[27] 


'fempasis; added) The record is clear that the ashtray was opén but 

the envelope was closed, "folded in half" (MTR-23). The envelope 

was in plain sight, but the capsules were clearly not visible to Officer 

Hoppert. Accordingly, neither government counsel nor the court 

(except perhaps at MTR-39) dealt with the issue of probable cause to 

enter the envelope. (MTR-33-39) 

24. “Memorandum Opinion", by Gesell (J.), March 19, 1970. 

25. 125 App. U.S. D.C. 231, 370 F.2d 477, 1967, aff'd per curiam, 
390 U.S. 234 (1968) 

26. 386 U.S. 58 (1967) 


27. Supra, n. 24, at p. 2 
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B. The Officer Did Not Have Probable Cause To Enter The 
Envelope. 


When this record is analyzed in terms of the prevailing and 


controlling law of probable cause, it is clear that Officer Hoppert did 


not have anything close to probable cause to believe there were narcotics 


in the envelope. As the Supreme Court has stated: 


"Probable cause exists where 
‘tthe facts and circumstances within 
their Jthe officers'] knowledge and 

of which they had reasonable trust- 
worthy information [are] sufficient 
to warrant a man of reasonable 
caution in the belief that' an offense 
has been or is being committed. [28] 


and later: 
"The troublesome live.... is one 
between mere suspicion and probable 
cause. " [29] 


"An arrest is not justified by what 
the subsequent search discloses. | 
Under our system suspicion is not 
enough for an officer to lay hands on 
acitzen. It is better, so the Fourth 
Amendment teaches, tha t the guilty 
sometimes go free than that citizens 
be subjected to easy arrest." (30) 


In a leading case on the quantum of evidence Peace for probable 

[32] 

cause, Bynum vs. United States, the arresting officer on duty at a 

| 
28. Caroli v. United States, 267 U.S. 267 U.S. 132, 162 ( )3 
‘Brinegar Vv. United States, 338 U.S. 160, 175-176 (1948) 

29. Brinegar v. United States, 338 U.S. 160, 176 (1948) 

30. Henry v United States, 361 U.S. 98, at 104 (1959) 

31. 104 U.S. App. D.C. 9368, 262 F. 2d 465 (1958) 
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police station knew; 1) that a robbery had been committed, 2) that 
@ certain car was wanted in connection with that robbery, 3) that 
Appellant's brother had been arrested friving the car; and 4) that 
Appellant (by his statment) was the owner of the car in question. Beyond 
this, the officer had no basis to connect Appellant to the alleged robbery 
and this Court said: 

",....this seems a rather plain case 

of arresting on suspicion only and thereafter 

establishing.probable cause for the arrest 


a procedure too often judicially condemmed to 
require:discussion here"[32] 


The record in the instant case discloses that at the moment of 


seizing and searching the ereetcoan Officer Hoppert kriew the following: 

1) that Appellant was under arrest for driving without a.permit (presum- 
ably) and for carrying 2 weapon (TTR-18); 2) where Appellant lived 

and "different things like that" (MTR-22); and 3) nothing else... Both 
Pificer Thomas (MTR-6; TTR-14) and Officer Hoppert (MTR-21) express- 
ly disclaimed any direct or indirect knowledge of Appellant or his activ- 
ities. The government would presumably be reluctant to rely on the 

only other objective facts in the record affording a bsis to suspect 
narcotics in the envelope, named, the Appellant's testimony (MTR-30) 
that he was obliged to remove his clothes at the precinct at which time 


32. Supra, N. 31, at 467 


33. 


the officers concluded that he was an addict and searched the car 


for narcotics thereafter (MTR-3l). 

The record is clear, therefore, if the government witnesses 
are to be believed, that Officer Hoppert had no facts from which to 
intfer or believe that narcotics were in the oe. The existence 
of probable cause thus depends entirely on the officers claim that be 


had reason to believe that narcotics were in the SE because he 
[33] 
had found narcotics in such envelopes on prior occastons (MTR-24). 


Appellant submits that probable cause is utterly lacking in such 
[34] 
reasoning since narcotics are kept in all sorts of containers and 


indight af thectircumstances of this case. The record is quite clear 
that Officer Hoppert was acting on pure suspicion. He stated: 


"I had no way of knowing what was 
jn it until opened it [the envelope]. ' (MTR-22) 


and later: 


I didn't know until I opened it.....No, 

I did suspect twaht was in it [because] 

I found pills in theee type (sic) of envelopes 
before, " (MTR -24) 


‘Appellant submits that-with respect to probable cause the officer's 
reference to a three-day refresher course (MTR-24) in narcotics 
should be ignored since, by his own eetimate of "a couple of matths 
ago”, the refresher course was subsequent to: ‘December 14, 1969, 

the date of the instant arrest’. The hearing date was March 16, 1970. 


eg. Robinson, supra, n. | (cigarette package); 

United States vs. Mills, U.S. Ct App D,C., #22, 444, decided 
September 4, 1970 ("little black bhange purse") 

See also J. Robinson's comment on probable cause in Mills at p, 14 

fn 13 in virtually identical circumstances 

DGnited States vs. One 1963 Cadillac Hrdtop, SES n. 20 


and later: 


"I just saw the envelope there and I 
figured that that was what was in it, 
and I picked it up. '"' (MTR-25) 


Any claim that Officer Hoppert had probable cause to enter the 
envelope must fail since he was clearly unable 


"to point to specific and articulable facts 
which, taken together with rational inferences 
from those facts, reasonably warrant that 
intrusion. "' [35] 


The Supreme Court has consistently refused to sanction “intrusions upon 


constitutionally guaranteed rights based on nothing more substantial 
[36] 
than inarticulate hunches,'' and, in rejecting the good faith of the 


officer as a safeguard of Fourth Amendment rights, has said: 


"If subjective good faith alone were the 
test, the protections of the Fourth 
Amendment would evaporate, and the 
people would be ‘secure in their 
persons, houses, papers, and effects, ' 
only in the discretion of the police. '"[37] 


35. Terry, supra, n. 3, 392 U.S. at 21 
36. ‘Terry, supran. 3, 392 U.S. at 22 
37. Beck vs. Ohio, 379 U.S. 89, at 97 (1964) 


Cc. The Seizure Of Narcotics Cannot Be Justified As Incident 
To Appellant's Arrest. 


On the basis of the officers’ testimony, at the time the narcotics 


were discovered, the Appellant was inside the police station and the 
vehicle was completely in police custody. The seizure was remote, 
both in time and place, from the arrest. Accordingly, the seizure 
[38] 
cannot be justified as incident to a valid arrest. ‘The trial court 
[39] 

expressed its view that Preston would require suppression of the 
narcotics (MTR-33) and that a warrant should neveibecs obtained to 
authorize any search (MTR-35). The court, however, disposed of the 
motion to suppress on other grounds -- erroneously, as shown above. 
(See Argument I-A, supra. ) 

D. The Seizure Of Narcotics Cannot Be Just#fes As The Result 

Of An Inventory. 

1, The primary reason why the search and seizure of the 
narcotics herein cannot be justified as the permissible result of an 
inventory is that the record does not support such a conclusion. The 

| 

fact of the matter, according to Officer Hoppert, was that he had just 

gotten into the car when he noticed the envelope in the ashtray (MTR-21, 

TTR-19-21) and opened it. He had not even moved the car to the 

38. Preston vs. United States, 376 U.S. 364 0964); Smith vs. United 
States, 18 U.S. App. D.C. 235, 335 F-2d 270 (1964) 
See also, Note, Chimel vs. California: A Potential 
Roadblock To Vehicle shicle Searches, wuU.Cc.L.A. L. 
Rev. 626, at 638 (Feb., 1970) 

Supra, n. 38 -23- 
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mispounding lot and had not begun the contemplated inventory. Rather, 
he opened the envelope on the basis of his suspicion that there were 


narcotics in the envelope, as discussed above. (Supra, Argument II-B). 
Accordingly, this case is entirely distinguishable from Fuller vs. 

[40] [41] 
United States. Furthermore, the court stated in its written opinion 


that, "'at the time the envelope was discovered, the police were not 
engaged in. . . an inventory of contents." In this finding of fact, the 
court was clearly correct and fully substantiated by the record. 

2. Even assuming, arguendo, that the record here could 
be stretched to the breaking point so as to view the seizure of the 
narcotics as the result of an inventory, Appellant submits that the 
seizure cannot be justified. It seems clear that the present trend of the 
law respecting warrantless searches is towards a genuine limitation of 
the scope of the search so as to permit legitimate police objectives to 
be met, but nothing more. This trend can be seen through Terry, 
Sibron, Peters, and more recently, Chimel vs. California. no The 
logical effect of this trend upon inventories of vehicles is to cast the 
inventory after arrest in its true light, namely, a warrantless search 
without probable cause, a is further clear that, in addition to law 


[44] 
journal criticism, there is a judicial response in this Court to the use 


40. U.S. App. D.C.', #21, 729, decided July 31, 1970 
41, Supra, n. 24, at p. 2 
42. 395 U.S. 752 (1969) 
43. Nate," Aftermath of Cooper vs. California: Warrantless 
Automobile Search in Ilinois, " Univ. of i. L. Forum 
(1968) p. 401, at 407. 
44. Supra, n. 42, 406-409. See Also - Chimel vs. California: A 


Potential Roadblock To Vehicle Searches, supra, n.38, 


of the inventory to justify a substantial intrusion att the privacy of 
[45] 

citizens. 

In the present case, there was really no need to impound the car 
at all. It could have been locked up at 54th and Dix or in front of the 
precinct and the Appellant givén an opportunity to telephone its owner. 
If, on the other hand, the officers thought there = probable cause, 
possibly based on the gun, to search further, they could and should have 
tried to obtain a warrant, as suggested by the trial court (MTR-35). 
In any event, this Court need not reach the issue of inventory for its 


holding since the narcotics were clearly not seized in the course of 


an inventory. 


45. United States vs. Mills, U.S. App. D.C., #22,444, decided 
Sept. 4, 1970, dissenting opinion of J. Robinson 
at p. 9-21, Rehearing en banc, ordered Oct. 19, 1970 


Wl. APPELLANT WAS UNCONSTITUTIONA LLY PROSECUTED AND 
SENTENCED UNDER THE FEDERAL NARCOTICS STATUTES. 


A. The Federal Narcotics Statutes Were Intended To Punish 
Traffickers Of Narcotics. 
[46] 
The language of the statutes of which Appellant stands convicted 


clearly reflects the design of Congress to create a statutory scheme 


for the punishment of traffickers. This fact has been recognized by 
[47] 
this Court in Watson vs. United States. The law is also unmistakbly 


clear that possession of narcotic is not a substantive offense under 


these statutes, despite the statutory presumptions of guilt based upon 
[48] 
proof of possession. 


B. The Eighth Amendment Protects Narcotics Addicts From 
Punishment For Their Addiction. 


The Eighth Amendment protection against ''cruel and unusual 


punishment" has been interpreted by the Supreme Court in Robinson vs. 
[49] [50] [53] 


California, ; Powell vs. Texas, and by this Court to mean that, since 


(1) narcotics addiction is a form of disease, and (2) use of narcotics 


~ 


by an addict is symptomatic of the disease, and (3) as a practical matter, 
narcotics must be possessed to be used, prosecution of an addict for 
possession of narcotics for his own use may be barred by the Eighth 
Amendment. 


46. Title 26 U.S.C. §4704(a) and Title 21 U.S.C. §174 

47. U.S. App. D.C., #21,186, decided July 15, 1970 

48. Watson; supra n. 47, at p. 18, Roviaro vs. United States, 353 
U.S. 53, 63 (1956) 

49. 370 U.S. 660 (1961) 

50. 392 U.S. 514 (1967). See opinion of Justice White at 392 
U.S. 548-49 

51, Watson, supra n. 47 -26- 


Specifically, this Court said in Watson: 
", . . Robinson evokes the prospect 
of the possible constitutional invalidity 
of those statutes as applied to the non- 
trafficking addict possessor. "' [52] 

Appellant contends that his conduct was constitutionally beyond the 
reach of the federal narcotics statutes since the record reflects that 
he was a non-trafficking addict. Specifically, Appellant testified in 
his own behalf at trial and admitted the use of Bice for a period of 
approximately a year (TTR-43), including the time of his arrest. He 
indicated that he used a "spoon" per day (TTR-53). | He stated further 
that he never used narcotics for anything other than his personal use 
(TTR-44, 45). It is significant that Appellant's testimony in this regard 
went uncontradicted and unchallenged by government counsel. 

It is further significant that the government did not present 
(presumably, they could not have presented) any eaiience of Appellant's 
being a trafficker. Both officers testified that they had no knowledge 
of Appellant, either before or after his arrest, connecting him with 


narcotics traffic (MTR-6, 21; TTR-14-15). 


Accordingly, Appellant submits that the present record, made 


approximately seven weeks before the Watson decision, is sufficient 


52. Supran. 47, at 20. See also Perkins vs. United States, 
U.S. App. D.C., #22,1352 oases May 27, 1970, 
dissent of Judge Bazelon 


to demonstrate that his conduct falls beyond the reach of the narcotics 


statutes. In the alternative, Appellant submits that the record is 


sufficient to require a remand to the trial court for fuller investigation 
into the extent and duration of his addiction. Finally, at the very 
minimum, Appellant submits that the Eighth Amendment and the recent 
opinions of this Court require that his sentences be vacated and the case 


remanded to the trial court for re-sentencing. 


Iv. THE COURT ERRONEOUSLY FOUND APPELLANT GUILTY OF 
THE NARCOTICS OFFENSES ALLEGED IN THE INDICTMENT. 


A. The Court Erroneously Denied Appellant's Motion For 
Judgment Of Acquittal. 


Appellant renews his objections to the sufficiency of the 


government's case as well as his constitutional objection to the statutory 


[53] 


presumptions here involved (TTR -28-29). Appellant is well aware of 


the substantial body of law sustaining the validity of the statutory 
[54] 
presumptions; however, Appellant contends that the instant case is 


one more clear example of how the government can convict without 
evidence (except proof of possession) solely because of the statutory 


[55] 
presumptions. The validity of the particular a presumptions 


of illegal importation and the accused's knowledge thereof has, of 


[56] 

course, been rejected by the Supreme Court with respect to marihuana 
[54] 

and cocaine; and Appellant submits that the same presumptions with 


respect to heroin survive only because allegedly insufficient evidence 
_ [58] 
of the existence of non-imported heroin is avatiebie- Appellant's 


argument is that, once a Court receives evidence that disproves the 
[59] 
statutory presumption, the statutory presupeo should fail rather 


53. 26 U.S.C. §4704(a) and 21 U.S.C. §174, par.| 2 

54. Turner vs. United States, 38 U.S. L. W. 4103|(1969); Tot vs. 
United States, 319 U.S. 463 (943) 

55. Watson, supra n. 47, p. 18 

56. Leary vs. United States, 395 U.S. 6 (1969) 

57. Turner vs. United States, 38 U.S. L. W. 4103: (1969) 

58. United States vs. Williams, U.S. App. D. C., #23, 597, 
December 10, 1970 

59. See Turner, supra n. 57, footnotes 15, 24, and 28 
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than be sustained because of the statistical weakness of that evidence. 
This is especially true in the realm of criminal case where the 
prosecutor, not Congress, is charged with the duty of presenting 
evidence of guilt beyond a reasonable doubt of all elements of the alleged 
offense. ae Appellant recognizes the underlying rationale for statutory. 
presumptions a the fact that the present record contains no testimony 


relating to the existence of non-imported heroin; nonetheless, Appellant 


argues that the statutory presumption of illegal importation and the 


accused's knowledge thereof is unsound and should be rejected. 


B. The Court Erroneously Failed To Rave A Reasonable Doubt 
About Appellant's Guilt Of The Substantive Allegations. 


The record is absolutely clear that the government's evidence 
tended to prove Appellant's possession of heroin and nothing else. 
There was no testimony relating to the specific allegations in counts 
one and two of the indictment. Furthermore, there is no suggestion 
from the testimony of the officers or Appellant while being cross- 
examined that he was a trafficker in narcotics or familiar with the 
narcotics market beyond his own needs as a consumer. In fact, 
Appellant specifically denied knowing where heroin came from other 
than his suppliers (TTR-44). 

60. See opinion of J. Black in United States vs. Gainey, 380 


U.S. 63, at 76 et seq. (1964) 
61. Leary, supra n. 56, at 36 
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Appellant argues first, that on the basis of United States vs. 
[62] Sea 


Gainey, involving the statutory presumption of garit of operating a 


still from proof of presence at the still, a statutory presumption 


authorizes, but does not compel, a finding of guilty where the statutory 


presumption has been satisfied. The two presumptions are clearly 
[63] 
comparable, and Appellant submits that, particularly with respect to 


count 2 (21 U.S.C. §174) in light of his unchallenged and uncontradicted 
| 


testimony denying knowledge of illegal importetions the record does 


not contain ''substantial evidence of facts which exclude every reasonable 
[64] 
hypothesis but that of guilt." Accordingly, the judgment should have 


been not guilty on counts one and two of the indictment. 


Supra, n. 60 

Chavez vs. United States, 343 F-2d 85, 89 (9th Cir - 1965) 

Carter vs. United States, 102 U.S. App. D.C. 227, 252 
F-2d 608, 612-613 (1958). 


CONCLUSION 


Appellant prays that this Court reverse his conviction. 


Respectfully submitted, 


Matthew W. Black, Jr. 
1313 29th Street, N. W. 
Washington, D.C., 20007 


Counsel for Appellant, Wheeler 

(Appointed by this Court) 

CERTIFICATE OF SERVICE: 
This is to certify that a copy of the foregoing Brief 


has been personally served at the Office of the United States 


Attorney, Appellate Dividion, United States District Courthouse, 


Washington, D.C., this day of December, 1970. 
! 


Matthew W. Black, Jr. 
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ISSUES PRESENTED* 


In the opinion of appellee the following issues are presented: 

1. Whether the seizure of a pistol in the automobile which 
appellant was driving was proper following the discovery of 
ammunition on appellant by means of a frisk? 

2. Whether there was an unlawful seizure of an envelope 
containing narcotics when it was observed at the police station 
in plain view following appellant’s arrest and the impounding 
of the vehicle he was driving at the time of his arrest? 

3. Whether appellant has adequately established an “addic- 
tion defense” so as to argue that the federal narcotics statutes 
were not intended to apply to him as he was 3 non-trafficking 
addict possessor or that it would be constitutionally improper 
toso prosecute him because of his addiction? 


* This case has not previously been before this Court. 
am 


GAnited States Court of Appzals 


FOR THE DISTRICT OF COLUMBIA 


No. 24,554 


Unrrep Srates oF AMERICA, APPELLEE 


v. 
Morrmmer R. WHEELER, APPELLANT 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a three-count indictment filed February 3, 1970, appellant 
was charged with purchasing, dispensing and distributing 
thirty-four capsules containing a mixture of-1,305 milligrams 
of heroin, not from the original stamped package; and the 
receipt, concealment and facilitation of the same narcotic drugs, 
knowing them to be illegally imported, in violation of 26 U.S.C. 
§ 4704(a) and 21 U.S.C. § 174, respectively. The third count 
charged appellant with carrying a pistol without a license in 
violation of 22 D.C. Code § 3204. The charges arose in connec- 
tion with the arrest. of appellant fora traffic violation on De- 
cember 14, 1969, and the discovery of the weapon incident to 
a search at the scene and the later discovery of the capsules 
in the automobile at the precinct moments after appellant 
and the automobile were brought there. On March 16, 1970, a 
pre-trial motion to suppress tangible evidence was heard by 
the Honorable Gerhard A. Gesell and denied as to the seizure 
of the weapon; with respect, to the narcotics, the court took 
the motion under advisement. On March 19, 1970, the court 
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filed a written memorandum in which it rejected appellant’s 
contentions regarding the seizure. of the narcotics. The case 
came on for trial before Judge Gesell on May 25, 1970, and 
appellant waived trial by jury. He was found guilty of all 
charges on that date. On July 13, 1970, appellant was sentenced 
to concurrent terms of imprisonment for three to ten years on 
count one, seven years on count two, and three to ten years 
on count three.” This appeal followed. 


The Suppressic= Hearing 


Officer Morris L. Thomas of the Metropolitan Police testified 
that on Sunday, December 14, 1969, in the early evening hours, 
he observed appellant driving alone in an automobile with a 
damaged right front headlight (M. Tr. 5).? Officer Fhomas and 
his partner, Officer Joseph L. Brennan, decided to make a “spot 
check” on the vehicle. Upon stopping the automobile and mak- 
ing inquiry, appellant showed Officer Thomas a registration 
card taped to the visor on the passenger side of the car. Appel- 
lant then produced a learner’s permit. Since no licensed driver 
accompanied appellant at that point, appellant was placed 
under arrest for driving without a valid operator’s license (M. 
Tr. 6).2 Appellant was then advised as to his rights,‘ and the 
officers called for assistance to transport appellant back to the 
police station. Prior to the arrival of the second police vehicle, 
Thomas patted appellant down and felt in appellant’s jacket 
pocket what appeared to be bullets. A closer inspection revealed 
the presence of five .38 caliber cartridges (M. Tr. 6-7, 11-12). 


On May 26, 1970, the Government filed with the court an information 
as to appellant’s two prior felony convictions, one for housebreaking and 
larceny (Criminal No. 596-62), the other for robbery and assault with a 
dangerous weapon (Criminal No. 509-66). Under the statute, 22 D.C. Code 
§ 3204, appellant was sentenced to a greater penalty because of the prior 
felony convictions. : 

7M. Tr.” refers to the transcript of the pre-trial hearing on the motion to 
suppress ; “Tr.” refers to the transcript of the trial. 

* At the scene of the stopped vehicle, Officer Brennan made a call on the 
police radio for a check of a possible stolen vehicle report. The car was not 
listed as stolen (M. Tr. 6, 10). 

“Officer Thomas stated that he advised appellant of his rights when he 
arrested him for driving with “no D.C. permit” and that he then read his 
rights from a card, Form PD-47, and gave appellant a copy of that police 
form (M. Tr. 7-8, 12-13). 
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When asked by the officer if he had a gun and, if so, where it 
was located, appellant stated it was under the front seat (M. Tr. 
7-8). Thomas returned to the automobile and found 2 loaded 
.38 caliber revolver underneath the driver’s seat (M. Tr. 8, 14) 

The transport vehicle, driven by Officer Glen C. Hoppert, 
arrived, and appellant was brought into custody. Appellant’s 
automobile was driven to the police station by Officer Thomas; 
once at the precinct, however, Hoppert agreed to assist Thomas 
by impounding the automobile while the latter processed ap- 
pellant (M. Tr. 20, 25-26). Before the car was to be checked 
for valuables and contents, Hoppert had to move it to the 
impounding lot (M. Tr. 20). Hoppert was somewhat un- 
familiar with the make of appellant’s car, and while looking 
for the ignition, he noticed a brown envelope lodged inside 
an open ashtray (M. Tr. 21-22).° The envelope appeared to 
contain something, and Hoppert was of the opinion that it 
had not been discarded in the ashtray (M. Tr. 23). Hoppert 
suspected what the contents were, and his suspicion proved 
to be correct: inside were the narcotics which formed the basis of 
the indictment. Hoppert’s suspicion was based upon prior ex- 
perience in that he “had had dealings with narcotics before and 
[he] had found pills in these type of envelopes before” (M. 
Tr. 24).7 

In support of his motion to suppress.appellant took the stand 
and explained that he had been driving the automobile, owned 
by a friend, for about ten minutes before he was stopped by 
the police (M. Tr. 27). His testimony paralleled the officer’s 

* Also found on appellant’s person at the scene were credit cards belong- 
ing to one Viola McKinney (M. Tr. 13, 16-17). The Government requested 
and the court granted an order that appellant submit a handwriting 
exemplar (M. Tr. 40-42). The results of the comparison established that he 
was not the person who had used the cards to make various purchases. 

*Hoppert described the envelope as “approximately two inches in width 
and maybe four inches in length, with a lip at the top. . . . It was folded. 
It wasn’t sealed. The part where the lip is, it wasn’t sealed, it wasn’t licked. 
There wasn’t any type of sealing on it. Just folded over, folded in half” 
(M. Tr. 22-28). 

* At the time of the hearing on the motion to suppress, Officer Hoppert 
had been on the police force about two years. In addition, he had recently 
attended a brief refresher course on narcotica It was not clear from his 


testimony, however, whether the course was before or after the date of the 
offense (M. Tr. 24). 
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as to the inquiry regarding the registration and arrest for driv- 
ing without a license (M. Tr. 27-28). It departed significantly 
with respect to the discovery of the bullets and the revolver- 
Appellant testified that these items were seized sometime after 
he was brought into the precinct and after he was allegedly 
forced to strip by the officers in a search for narcotics (M. Tr. 
30-31). Appellant denied that he had the bullets on his im- 
mediate person at the point of arrest and further denied mak- 
ing any statements regarding the pistol (M. Tr. 31-32).* 

Following arguments of counsel, the court ruled that the mo- 
tion to suppress was denied as to the weapon and took under 
advisement the question of the seizure of the narcotics (M. 
Tr. 33-39). Two days later, on March 19, the court ruled that 
the seizure of the narcotics was also legal, stating that “this 
case falls within the ‘plain view’ exception to that doctrine 
[contemporaneous search]. See Harris v. United States, 370 
F. 2d 477 (D.C. Cir. 1966), aff'd per curiam, 390 U.S. 234 
(1968) ; Cooper v. California, 386 U.S. 58 (1967). At the time 
the envelope was discovered, the police were not engaged in a 
search or an inventory of contents. The officer was. merely 
transporting the car for safekeeping when he discovered the 
open envelope containing narcotics in plain view.” ® 


The Trial 


Appellant waived trial by jury (Tr. 3-4). The Government’s 
case consisted again in the testimony of the arresting officer 
(Thomas) and the transporting officer (Hoppert). Thomas tes- 
tified that appellant was arrested for driving without a valid 
operator’s license. Following the warning as to his rights, ap- 
pellant was frisked by Thomas and his partner on the outside 
of appellant’s clothing, and in the course of the frisk Thomas 
felt ammunition shells in his jacket pocket (Tr. 8, 14). Once 
they were removed, appellant told the police, in response to 


* At the trial of this ‘case appellant testified that he did in fact have the 
bullets on his person when searched by the police (Tr. 47). ‘The prosecutor 
attempted to impeach appellant’s credibility at trial with his contradictory 
or conflicting statement at the suppression hearing (Tr. 48-52): 

*¥For the: convenience of this Court; we have included the trial court’s 
Memorandum. Opinion of~ maxeh; 19, 1970, as an appendix to this »brief, 
infra, pp. 15-16. 
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their inquiries, that the gun was under the front seat of the au- 
tomobile (Tr. 8). The weapon, found in the automobile, was 
fully loaded. and subsequently test-fired to show that it was 
operable (Tr. 10).° 

Officer Hoppert testified that he removed and examined the 
contents of an envelope which he had observed in plain view 
in the ashtray of the automobile driven by appellant when ar- 
rested (Tr. 19-22). The discovery of the envelope occurred as 
Hoppert was moving the vehicle to the impounding lot. The 
envelope contained thirty-four capsules of a mixture that was 
later analyzed and found to contain heroin.“ Hoppert then 
brought the envelope inside the precinct and advised his fellow 
officers of the discovery of suspected narcotics (Tr. 21)? 

The defense called the owner of the automobile, Miss Pris- 
cilla Moore, who testified that on December 14, 1969, she lent 
the car to appellant—her boyfriend—at approximately 7:00 
p.m. in order that he might move some of his clothes from her 
apartment to his sister’s home (Tr. 31-33, 35). Miss Moore and 
appellant had an argument on that date, and he was moving out 
(Tr. 37). Appellant was arrested some six blocks from the wit- 
ness’ apartment (Tr. 32). Miss Moore did not know who placed 
the narcotics in her automobile, but her testimony suggested 
that perhaps her brother had done it. Prior to appellant’s driv- 
ing the car on that date Miss Moore had lent.it to her brother, 
who she knew was selling narcotics around the time of this of- 
fense (Tr. 33-39). Miss Moore stated, however, that she had 
never found any narcotics in her automobile on prior occasions 
when her brother used the car (Tr. 39). With respect to appel- 
lant’s possible connection with narcotics, Miss Moore could not 
say whether or not, in the year and a half that she knew ap- 
pellant, he ever used narcotics (Tr. 96-37). 

Appellant testified that on December 14 he was arrested 


“It was stipulated that appellant had no license to carry a pistol in the 
District of Columbia on or about December 14, 1969 (Tr: 27). 


car, including the trunk, to remove any valuables (Tr. 24). 
420-397—71——-2 
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about five minutes after he left Miss Moore’s apartment (Tr. 
42). He said he first became aware of the narcotics being in the 
automobile when he was confronted by the police with it at the 
precinct (Tr. 42-43). On cross-examination he admitted that 
he had possession of the five rounds of ammunition at the time 
he was patted down by Officer Thomas (Tr. 47). He was im- 
peached by his prior testimony at the suppression hearing (Tr. 
48-52; see footnote 8, supra). Appellant continued to deny that 
he made any statements to the officers regarding the location 
of the weapon; appellant just assumed the officers searched the 
automobile (Tr. 47). 

Appellant also gave testimony as to his use of narcotics dur- 
ing a time prior to and including the date of the offense.* He 
stated he used narcotics for his “own particular use” and he 
professed a lack of knowledge as to where the heroin came from 
other than from his immediate dealers or friends (Tr. 43-45). 
Appellant did not admit possession of the drugs in question; 
in fact, he stated that he had never seen capsules of the type 
that he was charged with possessing (Tr. 46). Appellant fur- 
ther explained that he would use heroin by injecting it into 
his arms, and he acknowledged that he had track marks at the 
time of the offense (Tr. 45-46). According to appellant, his 
habit at the time of the offense was a “spoon” a day, but he 
was unsure how many capsules that would normally involve 
(Tr. 53). On the day of the offense he had previously taken 
some heroin (Tr. 50). 

The Government introduced brief rebuttal testimony from 
Officer Thomas concerning appellant’s statements to him as to 
where appellant was intending to go at the time of his arrest. 
Previously appellant had testified that he was headed for his 
sister’s house (Tr. 46-47, 53). Thomas, however, recalled ap- 
pellant’s giving two different versions of his intended actions: 
(1) that he was going to pick up some medicine for his girl 
friend, and (2) that he was on his way to pick up some nar- 
cotics (Tr. 54-58). The Government called Officer Brennan to 
corroborate the fact that appellant had told them where the 


™ The ostensible purpose of such evidence was to establish that he had 
no knowledge that the heroin was imported illegally into this country 
(Tr. 28-29). 
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gun was located after the ammunition was discovered in his 
pocket (Tr. 59-60). 

Appellant was found guilty as charged in the indictment. 
The court concluded, “I find the defendant’s testimony incred- 
ible. Both in demeanor and because of the contradictions be- 
tween his testimony before me on the prior occasion and this 
occasion, I give his testimony no credence” (Tr. 60-61). 


ARGUMENT 
I. The pistol was properly admitted into evidence. 


(M. Tr. 7-8, 12-14, 23) 
A. The seizure of the gun was proper. 


Appellant’s argument as to the admissibility of the weapon 
is built principally upon the recent decision in United States 
v. Robinson, D.C. Cir. No. 23,734, decided December 3, 1970. 
Since the filing of appellant’s brief, this Court on January 26, 
1971, vacated its opinion, and the case was reargued before 
the Court en banc on February 26, 1971. Appellee thus relies 
on the decisions of this Court prior to Robinson and those in 
other circuits which allow a police officer to make a complete 
search of a person incident to a lawful arrest, be it for a traffic 
offense or something more serious."* Even assuming the Court 
en banc adopts the reasoning of the Robinson majority, we 
respectfully submit that the facts at bar are consistent with 
the holding in the panel opinion in Robinson that a frisk pro- 
vided adequate protection for the arresting officer. The live 
rounds of ammunition were discovered on appellant by means 
of a patdown of the outer garments, not by a complete search 
of his person. Terry v. Ohio, 392 US. 1 (1968). Only after 
the weapon and the ammunition were discovered did the officer 
conduct a more thorough search. The seizure of the weapon 
was reasonable and lawful. 

*We adopt by reference our arguments in the “Petition for Rehearing 


and Suggestion for Rehearing Hn Banc” filed on January 18, 1971, in the 
Robinson case. 7 
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B. The scope of the search was limited and reasonable for protective 
purposes. 


Appellant makes two subtle contentions regarding his view of 
the order of events as testified to by Officer Thomas. We submit 
that neither is warranted from the record or based on legitimate 
inferences therefrom. First, appellant rejects Thomas’ con- 
sistent statements to the effect that he first patted appellant 
down before any greater intrusion was effected upon appellant 
(M. Tr. 6-7, 11-12). Appellant builds his argument by listing 
the officer’s remarks as to the procedure which an officer follows 
in searching a defendant, and appellant in particular, once he 
is arrested and is to be taken into custody. Appellant argues 
that “it is reasonable to assume that, in light of the officer’s 
testimony that everything had to be removed from appellant’s 
pockets as a matter of routine, the officer was engaged in a full 
scale search of appellant at the time the bullets were found” 
(Appellant’s Brief, p. 14) [emphasis added]. Second, appellant 
reads into a statement of Officer Thomas as to the time when 
he warned appellant of his rights the speculation that the gun 
was first recovered before any patdown occurred. Both con- 
tentions involve a strained reading of the record. 

The testimony at the hearing on the motion to suppress, 
which was accepted by the trial judge, establishes that appellant 
was arrested for a traffic violation of driving without @ valid 
operator’s license. He was advised of his rights and patted down. 
Officer Thomas stated he “patted [appellant] down before go- 
ing through his pockets. I felt the bullets before I even started 
going through his pockets.” (M. Tr. 12.) Appellant was then 
asked if he had a gun, and he directed the officers to its location 
in the automobile (M. Tr. 7-8, 13-14). The officer may have 
given a broad statement as to his intention to conduct a com- 
plete search before appellant was placed in the scout car, but 
there is nothing in the record to suggest that he began his ac- 
tivities by anything more than frisk which led to the seizure.of 

On this record we maintain that the initial contact with ap- 
pellant was appropriately limited in scope under Terry v. Ohio, 
supra. Even absent appellant's admission as to the location of 
the gun when confronted with the ammunition, the officers 
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would then nevertheless have had probable cause to search the 
automobile. Hurley v. United States, D.C. Ct. App. No. 5331, 
decided February 26, 1971; see Chambers v- Maroney, 399 US. 
42 (1970) ;United States v. Free, D.C. Cir. No. 23,221, decided 
August 12, 1970: 


If. The narcotics were properly seized and admitted into 
evidence. 

(M. Tr. 24, 33-38) 

Following appellant’s arrest for the traffic violation and the 
discovery ofa weapon inside the automobile, the police took 
custody of both appellant and the automobile. Appellant was 
not properly licensed to drive, and the automobile was not 
registered in his name. Pending further investigation as to the 
lawful owner and pursuant to their responsibility to protect 
property taken into custody, the police were required under 
their regulations to impound the vehicle.” 

Once the vehicle was brought to the police station, an officer 
began the process of impounding it by removing it to the im- 
pounding lot. However, before he actually moved the car to 
begin the inventory of its contents, pursuant to the police regu- 
lations,* Officer Hoppert observed an envelope which was 


lodged in an open ashtray.” The.object. was in plain view, ac- 
cording to the testimony, and the trial judge ruled that the sei- 
zare was proper, citing as authority Harris v. United States, 


* The police regulation requiring the inventory of the property is the same 

as was involved in the Harris v. United States, 125 U.S. App. D.C. 231, 370 
P. 2d 477 (1966), aff'd, 390 U.S. 234 (1968). Section 12 of the Metropolitan 
Police Department General Order Number Ten, Series 1958, provides in 
pertinent part : 
“When a vehicle is brought to a station, whether impounded, stolen, aban- 
doned, or taken from a prisoner, it shall be the responsibility of the officer 
who takes the vehicle in charge to thoroughly search such vehicle, including 
the glove compartment and trunk, and remove all property therefrom. He 
shall be responsible for seeing all: such property’ is recorded and properly 
safeguarded.” : . 

* Td. ‘ 

* Appellant contends that the trial judge incorrectly statedin: his memor- 
andum that the envelope was “open.” However, the Court did not say that 
the envelope was open in such a manner: that the: contents. were exposed ; 
rather, “open” in-this context and in light of the evidence suggests that.the 


Court meant merely that it was not sealed (M. Tr. 23).” 
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supra, and Cooper v. California, 386 US. 58 (1967). We agree 
with that conclusion and submit that the authorities cited 
justify the seizure. We further maintain, that the case at bar is 
on all fours with United States v. Fuller, 277 F. Supp. 97 
(D.D.C. 1967), aff'd, 139 U.S. App. D.C. 375, 433 F. 2d 533 
(1970). The District Court opinion in Fuller stated: 
the item [an eyeglass case partially protruding from 
beneath the front seat of the vehicle which contained 
ten capsules of a non-narcotic drug] seized was in open 
view, and proved upon closer examination to be of a 
suspicious nature. Here as there [Harris v. United States, 
supra], there is no indication that a search for evidence 
of a crime was being made. The Fourth Amendment 
does not proscribe all searches, but only those which are 
unreasonable. 277 F. Supp. at 100. 
Upon review this Court agreed with the trial judge’s conclu- 
sions of fact and law in Fuller. 

Assuming that the officer had been engaged in inventorying 
the property inside the automobile, he would have been entitled 
pursuant to his safekeeping duties to seize the envelope and to 
inspect the contents. Cotton v. United States, 371 F. 2d 385 
(9th Cir. 1967). As we argued in the District Court (M. Tr. 
33-38), it would be entirely unreasonable to tell the officer to 
inventory the property, an unsealed envelope, and not allow 
him to know what it is he is inventorying. This is especially 
significant in this case because appellant was not the registered 
owner of the vehicle. The mere fact that this vehicle was not 
reported stolen does not eliminate the possibility of a subse- 
quent report. 

The seizure of the envelope and inspection of its contents are 
further justified by the fact that the officer actually had prob- 
able cause to believe that the envelope contained narcotics. The 
envelope was in plain view, and Officer Hoppert recognized it 
as being of a type that he had seen before in connection with 
narcotics.* Given this circumstance, added to all the others 
within the officer’s knowledge, we submit that it was reasonable 


* The officer testified: “I had bad dealings with narcotics before and I 
found pills in these type of envelopes before” (M. Tr. 24). 
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for the officer to believe that the envelope might. well contain 

narcotics. 

TIL Appellant was validly prosecuted under federal narcotics 
statutes which apply to him. 


On May 25, 1970, appellant was tried and convicted in a 
non-jury trial involving charges of federal narcotie violations. 
On July 13, two days before this Court’s decision in Watson v. 
United States, D.C. Cir. No. 21,186, decided July 15, 1970, 
appellant was sentenced to imprisonment.” Based upon. this 
record, and under appellant’s reading of the Watson case, he 
now contends that the federal narcotics statutes do not and 
eannot apply to him under the Eighth Amendment. We em- 
phatically disagree because this Court has not held that to be 
the law, nor do we believe that this case is an appropriate 
vehicle for resolution of those issues. 

The holding in the Watson case was a. narrow one, specifically 
that “the two-prior-felony disqualifying exclusion of Title H, 
as applied to appellant [Watson] on these facts, is unconstitu- 
tional under the concept of equal protection embodied in the 
Due Process clause of the Fifth Amendment.” Watson v. 
United States, supra, slip op. at 29 [emphasis added]. In con- 
trast with the narrowness of its holding, the Court noted in 
broad terms two issues which were left for future determina- 
tion: (I) whether the statutes under which Watson was in- 
dicted were intended to apply to non-traffcking addict 
possessors, and (2) whether such prosecutions would be in. vio- 


* Appellant moved after his sentence that he be released pending appeal 
in a work release program. On September 30, 1970, this Court remanded 
this case to the District Court “for reconsideration. fof release pending 
appeal) in light of this Court’s opinion in Watson, supra, to determine 
whether suitable conditions of work release with treatment for appellant’s 
narcotics addiction can be formulated, and if not, whether such treatment 
¢an be afforded him while he is incarcerated.” On ‘November 10, 1970; the 
District Court filed 2 memorandum following a hearing pursuant to the 
September 30 order. The court concluded that appellant. “continues to be 2 
anger to the community. His use of narcotics can be treated at. Lorton. 
The court does not read Watson as requiring release of a narcotic violator 
to the community when these violations are accompanied by a CDW con- 
viction involving a .38 calibre gun in the hands of a defendant who has a 
prior felony record as this’ man.” Finally, on January 19, 1971, this Court 
denied appellant’s motion for bond pending appeal. 
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lation of the Eighth Amendment, in view of Robinson v. 
California, 370 U.S. 660 (1962). This Court declined to decide 
those issues in the Watson case itself. See also United States v. 
Harrison, 139 U.S. App. D.C. 266, 432 F. 2d 1328 (1970), de- 
cided July 15, 1970, the same day as Watson. The Court stated 
in Harrison that since there was evidence of trafficking and 
because of the failure to raise the issue adequately, Harrison 
was not entitled to consideration of the issue. Then in Klezn- 
bart v. United States, D.C. Cir. No. 21,408, decided October 9, 
1970, this Court, recognizing that it was following an unusual 
procedure, directed a remand to enable the defendant to raise 
a “Watson defense.” In Kleinbart, however, the issue was 
clearly raised at the trial level and argued on appeal, and the 
Court felt it would need additional evidence to resolve the 
constitutional issue. 

In the case at bar, appellant did not raise the Watson defense 
at the trial level, notwithstanding his present contentions in 
this Court. It is true that at trial, as part of his defense, ap- 
pellant claimed he used narcotics for about’a year, prior to the 
date of the offense. His habit was, in his own words, equal to 
a “spoon” a day. He testified that on December 14, 1969, he 
had taken a shot of heroin earlier in the day. Nevertheless, 
appellant’s defense as to the narcotics charge was directed 
principally toward the lack of proof of possession so.that the 
statutory presumptions would not apply. That is not the issue 
as framed in the Watson dictum. Contrary to Watson appellant 
did not claim that the narcotics he was charged with possessing 
were solely for his own use. He merely stated in general terms 
that he used narcotics. Appellant disclaimed any knowledge 
of the capsules in the car, and in fact he stated that he never 
saw those types of capsules before (Tr. 46)..Also, appellant 
testified that he used a “spoon” of heroin a day, but he was 
unable to say how many capsules to which this would be 
equivalent (Tr. 52-53). 

A remand would not be appropriate in this case. First of 
all, the trial judge evaluated appellant’s testimony as being 
incredible, both because of his demeanor and because of his 
contradictory statements to the court. If this case were re- 
manded, it. would-be. obvious that any statements appellant 
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made regarding his addiction- would-be self-serving and subject 
to very critical evaluation.” Second, with what we already 
know of ‘the limited nature of appellant’s narcotic habit, it 
would seem that there is not a sufficient showing that he has 
lost substantial control. over his use of narcotics. His defense 
raised no suggestion that; he was compelled to take drugs. See 
United States vy. Lindsey, D.D.C. Crim. No. 2277-70, memo- 
randum opinion filed January 25, 1971. Further, the amount of 
heroin, thirty-four capsules, would represent a substantial 
amount, of narcotics. to Have. fdr:one’s own immediate use. 
Appellant’s girl friend of a year and a half was unable to testify 
whether he was an addict or even whether he used narcotics 
(Tr. 36-37). In short, appellee maintains that appellant has 
not established grounds for this Court to consider the Watson 
issue.” 


In denying appellant’s motion for release pending appeal, the trial 
judge expressed an opinion that the circumstances of this case did not 
present a Watson-related issue when appellant was also in possession of 2 
loaded weapon and had a prior history of felony convictions. See footnote 
15, supre. 

* Appellant’s argument regarding the invalidity of the statutory presump- 
tion is without merit in view of Turner v. United States, 396 U-S. 398 (1970). 
In Turner the Supreme Court considered the presumption valid as against 
traffickers and addict users. “Such a conclusion [knowledge of importation] 
is also justified with regard to those users and addicts who frequently 
purchase supplies of heroin on the retail market. Such persons are of course 
aware of the variations in price and availability of the drug and of the fact 
that the success of anti-smuggling efforts of law enforcement officials affects 
the supply of heroin on the market.” 396 U.S. at 417 n. 33 [emphasis added]. 

Appellant’s further attack on the use of the presumption in light of his 
denial of knowledge of illegal importation is but another issue to be resolved 
by the fact finder. United States v. Cow, — U.S. App. D.C. —, 432 F. 2d 1326 
(1970). As noted above, the trial judge in this non-jury trial found ap- 
pellant’s testimony to be “incredible.” 

Finally, appellant raises the sufficiency of proof of possession, but again 
that is a matter for the fact-finder to decide, and it is clear that possession 
to justify the presumption can be established circumstantially. Matthews v. 
United States, D.C. Cir. No. 21,239, decided August 27, 1969, vacated on 
other grounds, May 20, 1970. 


W2ueneroke, appellee respectfully submits that the judgment 
of the District Court should be affirmed. 


Txomas A. FLANNERY, 
United States Attorney. 
Joun A. Trzzy, 
SrepHen W. GrarMan, 
Joumn R. Dugan, 
Assistant United States Attorneys. 


In the United States District Court for the District of Columbia 
Criminal No. 183-70 


Untrep Srates or AMERICA 
3 v. 
Mortmerr R. WHEELER 


Memorandum Opinion 


Defendant has moved to suppress a .38 caliber revolver and 
bullets seized at the time of his arrest and 34 capsules of heroin 
found subsequently at the police precinct in his automobile. 
Wheeler was arrested for driving without a valid operator’s 
license. He was warned of his “Mzranda rights” and patted 
down at arrest in accordance with standard procedure. Five 
bullets were recognized in his coat pocket; he then immediately 
told the arresting officer, who inquired, that the gun was under 
the front seat. The seizure of the bullets and revolver was en- 
tirely proper, as the Court ruled at the hearing. 

Defendant was taken to the precinct for booking in a trans- 
port vehicle while the arresting officer drove the car to the 
precinct. At the precinct, another officer took the car to be im- 
pounded in accordance with standard procedure in cases where 
there is an unauthorized driver and suspicion of car theft. While 
driving the car to the impoundment area, the officer noticed 
& small brown open envelope lying on top of the ashtray near 
the steering wheel. The officer, who had training and experience 
in narcotics investigation, recognized the envelope as the kind 
which frequently contains narcotics. He examined its contents, 


temporaneous search require- 
ments of Preston v. United States, 376 U.S. 364 (1964), and 
Chimel v. United States, 395 U.S. 752 (1969), render the sei- 
zure and examination of the contents of the envelope uncen- 
stitutional. The Court, however, believes that this case falls 
within the “plain view” exception to that doctrine. See Harris 
v. United States, 370 F. 2d 477 (DC. Cir. 1966), aff'd per 

(15) 
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curiam, 390 U.S. 234 (1968) ; Cooper v. California, 386 U.S. 58 
(1967). At the time the envelope was discovered, the police 
were not engaged in a search or an inventory of contents. The 
officer was merely transporting the car for safekeeping when 
he discovered the open envelope containing narcotics in plain 
view. 


/s/ GerHarp A. GESELL, 
United States District Judge. 


March 19, 1970. 


